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- OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

" GERALD Cs MANN
ATTORNEY GENERAL.

gonorable Shelburne H. Glover
County At.torney, Marion County
Jefferson, Texas :

pear Sir: " opinton Fo. 0-¥141

' Ret Doos a court or jury have the
right, as the law now stands

to suspend or revoke the driver's

. Jicense of s person who 1is con-
-¥icted of the misdemeanor of-
d;iving vhile intoxicated?

We quote fron your recent letter askin3z our opinion on

the question as stated above:

'"In o recent case in our COunty Court, one Hill-
erd Davis, plesded guilty of driving vhile intoxicated,
_and wes fined $50.00 and costs, end his Driver's Li-
‘cense suspended for a period of six months, the Court

- taking the viow thbt the. suspension was mandatory undef
- the statute.

'Fram a reviev of tha authorities, I have conclud-
ed that there ls no law pre*ently in force permitting
tho suspension of a Driver's License because of = con-
viction under the érunk-drivizg lawv.

- YUnder Article 802s, Penal Code, Acts 1931, LOnd '
lez., P. 2656, Ch. 162, Sec. 1, it is provided that in
a1l casss vhe:e a defendant 1s convicted of drivinzg a
motor vehicle while under the influerce of intoxicating -
liquors or narcotics, the Jury at the same time shall
add to theip verdict the length of time that ths defend-
ant shall be prevented from driving cny motor vehicle
on the highways of this State, not to exceed two years.
The lenzusge Immedlately above is quotpd irom ﬁrticle
802&, P. C., 19290 . -

“article 05873, Acts of the 4%th Leaisluture, re-
pealed Article 302a of the Penal Code. Then, by Houss
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'nbnorable'Shelburne K. élover, gagé 2

Bill Fo. 20, Acts 19%1, ATth Leg., Sec. 45, Arti-
cle 66872 was repealed.

© - 9T take the positlon that the vepesl of Apticle
8022 by Article 5687a, R. S., 1925, had the effect of
- destroying Article £02a, Penal Code, and it cculd not

be revived except by a subsequent act of the Lezisla-
~tura. . . - T . :

"House B1ll 75 of the last Lezislature reduced the
penalty for drunk-driving as to the first offense to e
nisdcrcanor. Article 802a ¢ the Penal Code was not

- preforred to. , :

"It 1s my conclusion that a Court or Jury under
the law, as it now stands, has no pover to interfere
with a person's right to drive sinply because of nia
conviction for violating the lav." '

-We think you must have overlooked ths provicions of Arti-

‘cle IV, Section 2%, Subdivision 2 of House B1ll Yo. 20, as enacted

et the recent.regular sesslon of the Forty-seventh Legislature.
See page 253, Vol. 4, 1941 Vernon's Texas Session Lav Service.

fhe pertinent language reads as follows:

"Sec. 24, Automstic suspension of icense."(é)
The license of any perscon shall be automatically suspend-
ed upon final conviction of any of the followinz offen-
8e8: o

SR I B

"2, Driving a_mofor vehicle while under the in-
fluence of intoxicating liquor or narcotic drugs; '

LR R

*(b) The suspension above provided shzll in the
first instance be for a period of six (6) months. 1In
event any license shall be suspended undsr the provi-
sion of this Section for a-sccond tiue, sald second .
suspensiocn sh2ll be for a period of one (1) yoar.
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' The above enactment, having received the required

_ a@‘ber‘of votes 1n each House of the Loglislature, and approved

py the CGovernor, became effective on April 23, 1941,

" ‘While 1t 1is true that Article 802, Penal Code, hos been
gmonded severzl times, and the last emondment made the first of-
fense 2 risdemcancr, at all times since the last codificstion of
the Penal Code 1n 1925 we have had a prohibition a2zainst one

- grivinz or opereting a motor vekicle upon eny public road or high-

vsy In thls Stete, or upon any street or slley wvithin the linits
of en incorporsted city, town or village, while such person 1s

{ntoxicated or under the influence of intoxicating liquor. (S8ez
penal Code, 1925, Rev., Art. 802; Acts 1935, 44tk leg., 1at C. S,

“-¢h. %2%, p, 1654; Acts 1937, 45th Leg., Reg« Ses. Ch. 60, p. 108).

In 1931 the Forﬁy—secoﬁd Legisla;tﬁfe pessed the first |

sct authorizing the suspension of driving privileges. (Acts 1931,

\ond Leg., Rez. Ses. Ch., 162, p. 268.) In 1935, the Texas Driv-
er's License Lav was enacted; (Acts 1935, b4th leg., 2nd C. 8.,
¢h. 866, p. 1785) and Section 16 provided that the license of
any poerson should be suwtonatlceally suspended or revoled upon
finel conviction for "driving a rotor vehicle vhile under the
influence of intoxicating liquor or narcotic drucs." It also
rade such revocation or susponsion effective for a period of six
(6) months., . - L o . .

. . $he Court of Criminal Appeals held that the Texss Driv-
erts lLicense Lzw, suprs, Impliedly repealed the statute passed

‘b7 the Forty-second Legislature. See Harris v. State (Tex. Cr.

App.) 109 5. W. (24) 201, Ibid, 109 s. W. (24) 203; Reeves v.. - :
State (Teéx. Cr. App.) 103 S. W. (2d4) 1051; Choney v. State (Tex., ~ -
Cr. App.) 112 S. W. (24) 464. 8aylng the six months suspension

¥a3 automatic, many ceses wvere reversed by the appellate court
vherein juries had assessed a suspenslon for lonzer periods than

$1x months under the old law. ' - ' :

Vhile’ the above Texas Driver's License Law (Acts 1935, .
¥th leg., Ch. 466, p. 1785) was amended in 1937 (Acts 1937, 45th
leg., ¢h. 359, p. 752), there was no chenze in Section 16 thereof;
tnd same stood as originally passed untll both scts were specifi-
¢sl1)ly repcaled by Section 45 of House Bill 20 of the Forty-seventh
Legislature. - - '
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. However, as statod above, the qaoted lanzuaze (Sec.'

- 2%, H. B. Vo. 20, supra) vas enacted in the sane bill._

" As the lav novw st.nds, upon’ a first conviction of “driv-

fing vhile drunk” the six month'a suspension of the driver's 1li-

cense is auntonatic and nandatory. The jJury hes nothing to do in
the prenmises; 1f-they Iind de: endant guilty and render 8 verdict
gccordingly, the court's duty is prescribnd by Section 25(3) of
laid House Bill No. 203

"Sec. 25. Vhen court to report convictions.
{a) Whonever any psrson is convicted of any offense
for which thisg Act malkes sutomatic the suﬂoension of
the operator's,cormercisl operator's, or chauflfeurts
;zli%ense of such peracn, the court in vhich such con-
viction is had shall require the surrender to-it of
all operators!, cormercial operators', end chauffeurs
1icensés then held by the person so convicted and tha
clerk of said court shall thereupon forward the same
together with a record of such conviction to the De-
partment, vithin ten (10) dhys from the date of convic-
! tion » e

- Trustinv tnat you clearly underotund the above, ve are
B L i‘."-

- Yburs vcry truly

. - . X
EOVED OCZ V%Vh ATTORNEY GEKERAL OF TEXAS
M”’IM
F¥IiRS ASSISTANT - 4 M//A
ATTORNEY GEHERAL ' ,_ . Benjamin Yoodall
. : C o Asslstant
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